IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
SAI NT- GOBAI N CALMAR, | NC. . CVIL ACTION
Plaintiff, : No. 02- CV- 3626
V. :
NATI ONAL PRODUCTS CORPORATI ON,

Def endant .

MEMORANDUM AND ORDER

JOYNER, J. Novenber , 2002

Presently before the Court is the Motion to Dismss and/or
in the alternative, the Mdtion to Transfer of Defendant Nati onal
Products Corporation (“NPC" or “Defendant”). NPC seeks to
dism ss the Conplaint for |lack of venue under 28 U . S.C. 8§ 1400(Db)
or in the alternative, transfer venue to the District of South
Carolina pursuant to 28 U S.C. 8 1404(a). For the reasons that
follow, the action is transferred to the District of South
Carol i na.

BACKGROUND

Saint-Gobain Calmar (“Calmar” or “Plaintiff”) is a Del aware
corporation with its principal place of business in Cty of
| ndustry, California. Calnmar devel ops, manufactures, and sells
fluid dispensing products, such as trigger sprayers. Defendant
is a South Carolina corporation with its sole place of business

in Spartanburg, South Carolina. NPC manufactures and sells



degeasers and ot her househol d cl eani ng products, which are sold
in bottles with trigger sprayer dispensers.

Three separate registered patents related to fluid
di spensers are at issue in this patent infringenent action.
Plaintiff is the exclusive licensee with the right to bring suit
for Patent No. Re33,235 for a liquid dispensing punp. Plaintiff
is also the assignee and current owner of Patent No. 4,747,523
for a manual ly activated di spensing punp and Patent No. 4, 706, 888
for a multipurpose nozzle assenbly. Plaintiff contends that NPC
has been violating 35 U S.C. §8 271 by selling liquid cleaning
products with infringing trigger sprayer dispensers.

Cal mar brought this patent infringenent action in the
Eastern District of Pennsylvania. Defendant now noves to di sm ss
the case for inproper venue, or in the alternative, to transfer
the action to a nore conveni ent venue.

DI SCUSSI ON

A. Def endant’s Motion to D snss

Def endant argues that Plaintiff’s Conplaint should be
di sm ssed because venue is inproper in the Eastern District of
Pennsylvania. Fed R Cv. P. 12(b)(3); see 28 U S. C. § 1406(a).
In a patent infringenent action, venue is proper if it is
“brought in the judicial district where the defendant resides, or
where the defendant has conmitted acts of infringenent and has a

regul ar and established place of business.” 28 U S.C. 8§ 1400(b).



In actions that involve a corporate defendant, 8§ 1391(c) defines
residency for the purposes of venue: “For purposes of venue under
this chapter, a defendant that is a corporation shall be deened
to reside in any judicial district in which it is subject to

personal jurisdiction.” 28 U S.C. 8§ 1391(c). |In VE Holding Corp.

v. Johnson Gas Appliance Co., 917 F.2d 1574, 1580 (Fed. GCr.

1990), cert. denied, 499 U S. 922 (1991), the Federal Circuit

hel d that Congress anended 8 1391(c) to apply its definition of
residency for corporate defendants to § 1400(b).! In which case,
a corporate defendant “resides” wherever it is subject to
personal jurisdiction. Defendant NPC, however, contends that 8§
1400(b) exclusively controls venue in patent infringenent
actions. While sone circuits have continued to follow the

Suprene Court’s holding in Fourco Gass Co., the courts in this

District have followed the reasoning laid out in VE Holding. See

VP Intellectual Props., LLCv. Intec Corp., No. 99-3136, 1999

US Dst. LEXIS 19700 at *17-18 (E.D. Pa. Dec. 8, 1999); Amalia,

Inc. v. Conopco, Inc., No. 94-4182, 1995 U. S. Dist. LEXI S 144

(E.D. Pa. Jan. 5, 1995). Thus, venue is proper for a corporate
defendant in a patent infringenent action if it is subject to

personal jurisdiction in that district.

! Traditionally, before Congress anended 8 1391(c) in
1988, the Suprene Court held in Fourco Gass Co. v. Transnirra
Corp., 353 U.S. 222 (1957), that 8 1400(b) was the exclusive
venue provision for patent infringement cases.
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It is uncontested that Defendant was subject to personal
jurisdiction in Pennsylvania in this case. In addition, this
Court finds that Defendant has sufficient contact wth
Pennsyl vania to warrant specific personal jurisdiction because
NPC sold its allegedly infringing products to distributors here.

See VP Intellectual Props., 1999 U S. Dist. LEXIS 19700, at *13.

Def endant further contends that applying the holding in VE
Hol di ng and suppl enenting 8 1400(b)’'s definition of “resides”
with 8 1391(c) would be a violation of its Equal Protection
rights. Doing so, NPC argues, would result in a nore |ibera
venue provision for corporations in patent infringenent cases,
denyi ng corporate defendants the equal protection of |aw
Al t hough creative, Defendant’s argunent is unpersuasive.

Def endant does not overcone the burden of show ng that Congress’
decision to anmend 8§ 1391(c) bears no rational basis to a

| egiti mate governnental purpose. See Central State Univ. V.

American Ass'n of Univ. Professors, Cent. State Univ. Chapter,

526 U. S. 124, 127-28 (1999)(holding that “a classification
nei t her involving fundanental rights nor proceedi ngs al ong
suspect lines...cannot run afoul of the Equal Protection C ause
if there is a rational relationship between disparity of
treatment and sone |egitimate governmental purpose”).

Therefore, since personal jurisdiction is established for

Def endant and applying VE Hol ding to Defendant does not violate




the Equal Protection Clause, this Court finds that venue in this
District is proper and the Mdtion to Dismss for inproper venue
i s denied.

B. Def endant’s Motion to Transfer

Even though this action can be brought in this District,
Defendant, in the alternative, brings a notion to transfer venue
to a nore convenient venue. A court may transfer the venue of
any civil action for the convenience of parties and w tnesses or
inthe interests of justice, to any other district where it m ght
have been brought. 28 U . S.C. § 1404(a). The party seeking
transfer bears the burden of proving that transfer is proper and
the Court has broad discretion in deciding whether to transfer an

action. Plum Tree, Inc. v. Stocknent, 488 F.2d 754, 756 (3d G r.

1973). In deciding a notion to transfer, the court nust first
determ ne whether the alternative forumis a proper venue? and
t hen whet her the bal ance of convenience clearly weighs in favor

of a transfer. Nat'l Paintball Supply v. Cossio, 996 F. Supp.

459, 463 (E.D. Pa. 1998)

2 In deciding a notion to transfer, a court nust first
determ ne whether the alternative forumwould be a proper venue.
Since Plaintiff does not contest Defendant’s assertion that venue
is also proper in South Carolina, the threshold question of
whet her the suit could be brought in the alternative venue is not
at issue. Therefore, we now determi ne this notion based on the
second part of the transfer analysis: a balancing of the
interests of justice and the conveni ence of parties and
W tnesses. See Weber v. Basic Confort Inc., 155 F. Supp. 2d 283,
284 (E.D. Pa. 2001).




The purpose of allowi ng transfers under 8 1404 is to
“prevent the waste of tinme, energy and noney and to protect
litigants, wi tnesses and the public agai nst unnecessary

i nconveni ence and expense.” Dinterman v. Nationw de Mit. Ins.

Co., 26 F. Supp. 2d 747, 749 (E.D. Pa. 1998)(quoting Van Dusen v.

Barrack, 376 U S. 612, 616 (1964)). |In considering the notion to
transfer, the court considers (1) the convenience of the parties,
(2) the convenience of the witnesses, and (3) the interests to
justice. 1d.; see 8§ 1404(a). The analysis for transfer is

fl exi ble and depends on the unique facts of each case. Stewart

Og., Inc. v. Ricoh Corp., 487 U. S. 22, 29-30 (1988). A court

considers both private and public interests.® See Gulf Q1 Corp.

8 In considering a notion to dismss for forum non-
conveni ens, the Supreme Court in Gulf Gl Corp. v. Glbert, 330
U.S. 501, 508-09 (1947), listed private and public factors that
have provi ded gui dance for courts in determning a notion to
transfer. The private interests include: the forum preference of
plaintiff, as manifested in the original choice; the forum
preference of defendant; whether the claimarose el sewhere; the
conveni ence of the parties as indicated by their relative
physi cal and financial condition; the conveni ence of the
W tnesses -- but only to the extent that the w tnesses may
actually be unavailable for trial in one of the fora; and the
| ocati on of books and records (simlarly limted to the extent
that the files could not be produced in the alternative forum;
the possibility of viewing the prem ses, if appropriate to the
matter; and all other factors relating to the expeditious and
efficient adm nistration of the dispute. |In addition, the public
interests that the court nust consider include: the
enforceability of the judgnment; practical considerations that
could make the trial easy, expeditious, or inexpensive; the
relative admnistrative difficulty in the two fora resulting from
court congestion; the local interest in deciding |ocal
controversies at hone; the public policies of the fora; and the
famliarity of the trial judge with the applicable state law in
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v. Glbert, 330 U S. 501, 508-09 (1947); Standard Knitting, Ltd.

V. Qutside Design, Inc., No. 00-2288, 2000 U.S. Dist. LEXI S 8633,

at *9 (E.D. Pa. June 21, 2000). The factors which a court
considers in ruling on whether the bal ance of conveni ence wei ghs
in favor of transfer are: (1) the plaintiff's choice of forum
(2) relative ease of access to sources of proof; (3) availability
of conpul sory process for attendance of unwilling w tnesses and
cost of obtaining attendance of willing w tnesses; (4)
possibility of view of the prem ses, if appropriate; (5) al

ot her practical problens that nmake trial of a case easy,
expedi ti ous and i nexpensive; and (6) factors of public interest,
including the relationship of the community in which the courts
and jurors are required to serve to the occurrences that give

rise to the litigation. Renzetti, Inc. v. D.H Thonpson, Inc.,

1997 U.S. Dist. LEXIS 6121, at *7-8 (E.D. Pa. 1997).

1. Plaintiff’s Choice of Forum

Motions to transfer are not to be liberally granted as the
plaintiff's choice of venue is not to be lightly disturbed.

Stewart Oqg., Inc. v. Ricoh Corp., 487 U S. 22, 29, 108 S. C.

2239, 2244 (1988); Jumara v. State Farm I nsurance Co., 55 F. 3d

873, 879 (3rd Cr. 1995). A plaintiff's choice of forum

however, is entitled to | ess weight where the plaintiff chooses a

diversity cases. See lf Gl Corp., 330 U S. at 508-09; Jumara
v. State Farmlns. Co., 55 F.3d 873, 879-80 (3rd Cir. 1995).
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forumwhich is neither his hone nor the situs of the occurrence

upon which the suit is based. Nat’'l Paintball Supply, F. Supp. at

462.

The Court finds that the Eastern District of Pennsylvania is
not Plaintiff’s honme forum and therefore, Plaintiff’s choice in
forumis entitled to |l ess deference. Calmar is incorporated in
Del aware and has its principal place of business in California.
This Court finds no indication that Pennsylvania shoul d be
considered Plaintiff’s hone forum

Cal mar argues, however, that its choice of forumis entitled
to hei ghtened deference because it conducts business through area
distributors and its parent conpany, Sai nt-Gobain Corporation,
has its principal place of business in Valley Forge,

Pennsyl vania. Plaintiff Calmar’s attenpts to bootstrap its
connection to this forumare m sqguided for several reasons: (1)
Sai nt - Gobai n Corporation and Plaintiff are distinct |egal
entities; (2) Saint-Gobain Corporation is not a party to this
action; and (3) Saint-Gobain Corporation does not have any
proprietary interest in the patents at issue, which Cal mar

excl usively owns and enforces. See Ricoh Co., Ltd. v. Honeywell,

Inc., 817 F. Supp. 473, 481 (D.N. J. 1993)(rejecting bootstrapping
attenpts to strengthen position in forum choice through a parent-
subsidiary relationship). W are unwilling to accord Plaintiff

home forum deference sinply because its parent corporation is



located in this District, especially in light of the fact that
Sai nt - Gobai n Corporation (the parent) is not a party to the
action and has no interest in the patents at issue.

To the extent that Calmar’s claimis based on the all eged
infringing products being sold here, this District is one of many
fora in which the claimcan arise because NPC s products are sold
nationally. It appears to this Court that the only connections
either party has to this District are the presence of | ocal
counsel and the allegedly infringing products are being sold here
by third-party distributors that are not party to this action.
Thus, we find that Plaintiff’s choice of forumis not entitled to
the hi gher deference afforded to a hone forum

Furthernore, when the central facts of a |lawsuit occur
outside the forumstate, plaintiff’s choice of venue is accorded
| ess deference. Renzetti, 1997 U S. Dist. LEXIS 6121, at *9. In
patent infringenent cases, the “preferred forumis that which is

the center of gravity of the accused activity.” 1d.; see S.C

Johnson & Son, Inc. v. Gllette Co., 571 F. Supp. 1185, 1187-88

(N.D. I'll. 1983). The “center of gravity” for such a claimis in
the district where the alleged infringenent occurred. |In finding
that “center of gravity,” a district court “ought to be as close
as possible to the mlieu of the infringing device and the hub of

activity centered around its production.” 1d.; S.C Johnson, 571

F. Supp. at 1188. “Appropriate considerations include the



| ocation of a product’s devel opnent, testing, research and
production [and] the place where marketing and sal es deci si ons
were made, rather than where limted sales activity has
occurred.” Ricoh Co., 817 F. Supp. at 482 n.17 (citations
omtted).

In this case, it appears to this Court that the center of
gravity of the alleged infringenent occurred in Spartanburg,
Sout h Carolina, where Defendant maintains its principal and only
pl ace of business. Defendant contends that it purchases the
of fending trigger sprayers fromthird-party manufacturers and
distributors. After assenbly at its Spartanburg facility, NPC
sells and ships its products, which utlize the allegedly
infringing trigger sprayers, nationally (including Pennsylvania).
Al t hough there is sale activity in Pennsylvania through retai
distributors, such as Dollar Stores, in the overall picture,
these sales are not sufficient to establish Pennsylvania as the
center of gravity of the allegedly infringing activity.* See
Ri coh Co., 817 F. Supp. at 482-83. Rather, the central
activities relevant to this patent infringenent action - the

purchase of trigger sprayers, their use in production, and the

4 Al t hough no evi dence has been presented as to what
per cent age of products sold is shipped to Pennsylvania as opposed
to other states, it is clear that all allegedly offending NPC
products are shipped fromone location in South Carolina that
houses NPC s of fices, manufacturing and distributing facilities.
We consider this to be the hub of activity centered around the
trigger sprayers’ production.
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mar keti ng and sal e deci sions of NPC products to retai
di stributors - occurred outside Pennsylvania. Therefore, we find
that the central operative facts of the alleged violations of 35
US. C 8 271 occurred at NPC s facility in South Carolina. The
District Court of South Carolina would be a nore conveni ent venue
because it is closer to the hub of activity surrounding the
production and sale of allegedly infringing trigger sprayers.

2. Access to Sources of Proof

The ease of access to sources of proof and evidence favors
transfer to the District of South Carolina. |In order to exam ne
““the relative ease of access to sources of proof,’ and the
availability of witnesses, the district court nmust scrutinize the
subst ance of the dispute between the parties to eval uate what
proof is required, and determ ne whether the pieces of the
evidence cited by the parties are critical, or even relevant, to
the plaintiff's cause of action and to any potential defenses to

the action.” R coh Co., 817 F. Supp. at 483 (quoting Van

Cauwenberghe v. Biard, 486 U S. 517, 528, 108 S. C. 1945(1988)).

Def endant NPC i ntends to deny allegations of infringenent
and to plead affirmati ve defenses. Defendant Brief at 14. There
is also a dispute as to whether Defendant NPC itself designs and
manufactures the infringing trigger sprayers. Conplaint,  17;
Jones Aff., § 22. Al relevant docunents relating to the all eged

desi gn, manufacture, marketing and sale of NPC s products with
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trigger sprayers are |located at NPC s office in South Carolina.
These docunents include all files, correspondence, conputer
records and purchase and sale records. Jones Aff., § 6. In
contrast, there are no docunents or records relevant to the
infringing product that appear to be located in Pennsyl vani a.
Considering that there are no records or witnesses in

Pennsyl vania, the facts regarding the trigger sprayers and their
production and sales will be nore easily devel oped in South
Carolina rather than Pennsyl vani a.

In addition, the majority of NPC s possible w tnesses work
or reside in South Carolina. NPC has provided a factually
specific affidavit that lists key enpl oyee witnesses and third-
party witnesses. Many of these witnesses, as well as third-party
manuf acturers and distributors, are primarily |located in or near
South Carolina. To the extent that these third-parties would be
unwi I ling to participate in this action, the District Court in
Sout h Carolina would have the power to conpel process.® |In
contrast, Plaintiff Calmar has failed to list a single specific
party or non-party witness either |ocated in Pennsylvania or who
woul d be inconvenienced by a transfer to South Carolina.

Plaintiff has already stated that it would not be inconveni enced

s Def endant has identified at |east three specific third-
party witnesses fromthird-party manufacturers and distributors
of trigger sprayers that are located within the district court’s
100 mile radius.
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by revi ew ng docunents and deposi ng witnesses in South Carolina.
Qpposition Brief at 11. Plaintiff also states that it would be
wlling to bring all proper docunents and witnesses to the
Eastern District of Pennsylvania. Considering that Cal mar,
| ocated in California, would have to bring its docunents and
wtness to this District, Plaintiff would not be greatly
i nconveni enced by bringing its docunents and witnesses to the
District of South Carolina which is a conparabl e distance from
California. W find that since it would not be burdensone on
Calmar to bring suit in South Carolina, there would be no shift
of inconveni ence from Defendant to Plaintiff. “Wen a transfer
nmotion would aid the novant and not di sadvantage the opponent,
transfer is appropriate.” Ricoh Co., 817 F. Supp. at 485.
Therefore, the conveni ence of access to sources of proof and
W t nesses weighs in favor of transfer to South Carolina.

C. Public Interests

The Court finds no special public interest in having this
case tried in Pennsylvania. |[In evaluating public interest
factors, the court considers the “locus of the alleged cul pable
conduct, often a disputed issue, and the connection of that

conduct to plaintiff’s chosen forum” Lony v. E. 1. Du Pont de

Nenoburs & Co., 886 F.2d 628, 640 (3d Cr. 1989). Even though

NPC s products are ultimately sold to consumers in Pennsyl vani a,

t hese sales are not the |locus of the alleged cul pabl e conduct.
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Even if sales alone were a significant factor, NPC products are
sold nationally and in South Carolina as well, so this factor
woul d not weigh in favor of Pennsylvania. This Court finds that
the local community with the strongest interest in the resolution
of this dispute is located in South Carolina, where Defendant

mai ntains its sole place of business. There is no reason why
this Court or jurors fromthis comunity shoul d bear the burden
of overseeing the resolution of this potentially | engthy and
conpl ex patent dispute between corporations from California and

South Carolina. See Renzetti, 1997 U.S. Dist. LEXIS 6121, at *10-

11.
In conclusion, this Court finds that NPC has shown that the
bal ance of conveni ence favors transfer to South Carolina.
CONCLUSI ON

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
SAI NT- GOBAI N CALMAR, | NC. . CVIL ACTION
Plaintiff, : No. 02- CV- 3626
V. :
NATI ONAL PRODUCTS CORPORATI ON,

Def endant . :
ORDER

AND NOW this day of Novenber, 2002, upon
consi deration of Defendant National Products Corporation s Mtion
to Dismss Plaintiff’s Conplaint and/or in the alternative, its
Motion to Transfer and Plaintiff’s responses thereto, it is
her eby ORDERED that the Motion is GRANTED I N PART and DEN ED I N
PART as foll ows:

1. the Motion to Dism ss is DEN ED

2. the Motion to Transfer is GRANTED.

The Cerk of Court is hereby DI RECTED t o TRANSFER t he above-
captioned case to the Cerk of Court for the United States

District Court for the District of South Carolina.

BY THE COURT:

J. CURTIS JOYNER, J.



